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96-98 and U8-147

("Americatel™).! a long distance carrier specializing in

scrving |hispanic communities throughout the United States, urges the Federal Communications

1 Americatel, o Delaware corporation thal is a subsidiary of ENTEL Chile, 1s a common
carrier providing domestic and mtemational telecommunications services. ENTEL

Chile 1s the Targest provider of long distance services in Chile.  Amencatel also
operates as an Internet Service Provider (7ISPY). Americatel offers presubscribed
(1t), dial-around, and prepaid long distance services, as well as private hine and
other high-speed services o 1ts business customers.
present time, provide any local services 1o s customers, though 1t might need to do
son the future, especrally it 1t finds itself unable to compete against the bundled
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Commission ("FCC™ or “Commission™) to rctain local switching as an available unbundled
network element (“UNE™) and maintain a telecommunications carrier’s ability to combine the
local switching UNFE (“UNE. Switching”) with other UNLEs. as unbundled network element
platforms (“LINE-1’s"). A decision by the I'CC to restrict access to UNEs will likely operate as
the death knell for smaller long distance carriers, as well as for competitive local exchange
carriers (“C1LIXCs™).  Additionally. such action would unlawfully eliminate the regulatory rolc
that Congress intended for state public utility commissions (“PUCs™), which arc in it much better
position than the FCC to judge local markct conditions and to make the factual determination as
to whether acczss to a specific UNE meets the “necessary” and “impair” standards of Section
251} of the Communications Act ot’1934. as amended (<34 Act™).2

As Americate! demonstrates herein, the continued existence of a competitive long
distance market depends on the contemporaneous existence of a competitive local market. To
the extent that the FCC decides to eliminate access to UNE Switching and, therefore, UNE-Ps
(or prevents PUCs [rom requiring such access), it is more likely than not that many CLECs will
be unablc to compete with the BOCs. Any significant lessening of local competition would, in
turn, likely strengthen the hand ot the BOCs in the niarkct for long distance services as well, as
BOCs will then hc able to continue to resist the price cuts for basic local services which were
expected by Congress when it rewrote the 34 Act in 1996, This will, in turn, enable the BOCs to
begin domination of the long distance market by offering decply discounted toll rates (a largely
dereculated service) until they gain a dominant market share in the long distance arena too. This
then would likely permit the BOCs to retum to their pre-1984 Divestiture status as dominant
long distance carriers and. would, effectively, undo the gains to both consumers and the overall
economy that have resulted over the past two decades from long distance competition.

The Telecommunications Act of 1996 (96 Act”)? fundamentally altered the
telecommunications landscape that was established by implementation of the Modification of
IFinal Judgment (“MFJ7) in the Bell System antitrust case.4 As the Commission is well aware,

Continued from previous page
local and long distance packages being oftered at deeply discounted prices by the
Bell Operating Companies ("BOCs™) in some of the markets in which Americatel
operales.

-2

47 U.S.Co251(¢)
3 Pub L. 104-104. 110 Stat. S6. codified at 47 U.S.C. 88151 er seq..

T Uniited Swtes v American Tel and el Co.. 552 supp. 13, 130 (DIDC T982), aff 'd sub neom
Merrviand v, United Stares . 460 118 1001 (1983).
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the MFJ removed the BOCs from the long distance market, separating that emerging competitive
distance market from the BOCs™ power and control over local exchange services. Ilowever, in
exchange for new rules thai forced open the local telrphone monopolies, including the
requirement under Section 251(c) of the 34 Act that BOCs offer unbundled access to network
elements, the 96 Act permitted the BOCs to reenter the long distance market. The very clear
Congressional intent behind the 96 Act was that no carrier would have sufficient econoniic
power Lo dominate any market— long distance or local exchange.

White some lcvel of local competition has developed simce 1996, it is fair to say
that local wircline competition has lagged well behind the development of wireless competition
during that samec time pcriod. This can be seen from the contrast in prices for basic local
wireline services, which have remained steady or even increased in some locations, to prices for
pasic wircless scrvices, which have declined significantly and which generally include many
features for which the BOCs charge extra. To the extent that the elimination of access to UNE
Switching and UNE-Ps eliniinates local competition from CLECs, the BOCs are more likely to
doininate both the local service and long distance iuarkets. Such a result is clearly not in the
public interest and is contrary to both the 96 and 34 Acts.

Since the reentry of the BOCs into long distance scrvices, we have seen them
begin io bundle local and long distance scrvices in a manner that indicates the cxtent of their
continued economic power in the market. The BOCs are offering their customers the greatest
savings on long distance calls only when they also purchase large packages of local services.
For example, BellSouth offers its Florida customers its best international long distance rates only
when thosc customers also subscribe to BellSouth’s Complete Choice® plan or Area Plus®
calling plans, which start at $3¢ per month.> Fundamental economic principles would expect, to
the cxtent that the Florida residential market were truly competitive and BellSouth desired lo
estublish itsell as a viablc long distance carrier, it would offer discounted prices to all of its
customers. However, the lacts indicate that BellSouth must teel so confident of its local market
position that it will offer its best long distance inark-entry prices only to those residential
customers who are willing to purchase large bundles of local scrvices.

SBC Communications™ (“SBC™) confidence in its California local niarkct position
seems even stronger sinee 1t offers its California customers:  "'Special long distance rates for
SBC Total Connections customers.”® SBC's "Total Connections' bundle is priced at nearly 399

Shttp:www bellsouth.comfapps/ipe/1CReg Dispatcher?userEvent=getQfterDetail Event&catld=1 | 7&ofTer
Groupld=94 (visited February L 20030,

6 httpsiww w2 sbe.com/Products. Services/Residential/Catalog/1.,13--1-3-13,00 html (visited February
L1, 2003).
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per month.”  While this service bundle includes Internet access, the price of nearly $90 per
month still greatly cxceeds the national average monthly price for residential local service of
$21.84 (October 2001).8 One would cxpect that, to the extent that the BOCs were truly feeling
strong competition {or their residential customers, the BOCs would not only he offering low long
distance prices lo all of their customers, but also lowcring the monthly price of basic local
service and associated features.™

What is even more disturbing lo Americatel is thal the BOCs scem to be using
their cconomic power in the local market to "finance™ low-ball long distance rates in order to
gain market share, in addition to the inhcrent advantages they have amassed, such as huge
customer databases, switching facilities. billing and other technical infrastructure. By
conditioning ultra-low long distance prices on the purchase of local service packages that arc
priced above what many consumers normally spend for basic telephone services, the BOCs can
ctfectively afford to finance their long distance price war without losing any overall revenues.
For example, if @ BOC can obtain $40 i monthly rcvenue from a customer who selects a local
service bundlc in order to obtain the lowest long distance prices, rather than the more typical
$20-$25 per month for more basic scrvices, the same BOC can afford to discount its long
distance prices by $15-to-$20 per month without experiencing any reduction in revenues.

Smaller long distance carriers simply cannot afford to compete with those prices
and, in the absence ol access 1o UNE-Ps from the BOCs, the smaller carriers cannot realistically
enter the local market to ofler their own local and long distance bundles or partner with CLECs
for the same purpose. The BOCs™ cconomic power in the local market is permitting them to
offer long distance rates at levels that smaller long distance carriers, including most CLECs,
cannot afford to otfcr over ttic long term. These BOC pricing practices. while perhaps not

7 See hitpriwww02 sbe.cony/Products_ScrvicesiResidential/ProdInfo 1/1..856--1-3-13 00.html (visited
February 11, 2003). SBC 1s not alone in its bundhing ot its best long distance prices with lurge
bundles of local services. lor example, BellSouth offers its Florida customers its best
international long distance rates only when those customers also subscribe to BellSouth’s
Complete Choice® plan or Arca Plus® calling plans. which start at $30 per month.

8 Wircless Compelition Burcau. “1rends inTelephone Service,” at 2 (rel. May 22, 2002).

9 (Contrast price trends in the wireless market. BellSouth and SBCs subsidiary, Cingular Wireless, offers
s Miami customers packages that include domestic long distance, three-way calling, call
forwarding, caller 1D and  call waiting  services for as httle as $19.99 per month.

&storeld 21305 T&eatalogld: 1205 &langld= [ &sveAreald=MIC&ratePlan Type=lLocal  (visited

rebruary 11, 2003}
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actually rising to the level of predatory pricing, reflect a threat to true long distance competition
today and the potential BOC re-monopolization of the long distance market tomorrow.

Unless the Comnussion is willing to risk turning back the clock lo the 1970s in
the telecommunications market and to go against the forward looking, global trend, it must
ensure that local conipctition from CLECs is not snuffed out by the BOCs. As evidenced by the
BOCs™ service pricing policies discussed above, the local market is not fully competitive.
Morcover, the termination of C'LEC access to UNE Switching and UNE-Ps in most markets
would likely destroy the small level of local competition that exists today and even enable the
BOCs to regain control over long distancc. Americatel, therefore, believes that the proper course
is for the I°'CC (o allow the PUCs to make the “necessary” and “impaired” determinations
rcquired by Scction 251(d). 1t is they. after all, that arc closest to the local market conditions
that, according to the Court of Appeals, must be evaluated in making those determinations.

Very truly yours,

sdol 4 )

obert H. Jackson”
Counsel for Americatel Corporation



